B-182527, FEB 12, 1975 

VOUCHER COVERING REIMBURSEMENT OF GOVERNMENT EMPLOYEE FOR REGISTRATION FEE FOR OPERATIONS AND MAINTENANCE SEMINAR HELD BY FEDERAL AGENCY WHICH COVERED TWO BUSINESS LUNCHEONS, ONE BUSINESS DINNER AND COFFEEBREAKS MAY NOT BE PAID SINCE APPROPRIATED FUNDS MAY NOT BE USED FOR COSTS OF MEALS OR REFRESHMENTS FURNISHED GOVERNMENT EMPLOYEES AND UNDER PRESENT RECORD QUESTION ARISES AS TO WHETHER FEE MAY BE CONSIDERED REGISTRATION FEE. 

REIMBURSEMENT OF REGISTRATION FEES: 

THIS DECISION TO MR. E.L. CARNEY, A DISBURSING OFFICER OF THE DEPARTMENT OF THE ARMY, TULSA DISTRICT, CORPS OF ENGINEERS, IS IN RESPONSE TO HIS LETTER DATED AUGUST 20, 1974 (REF. SWTDC-F), FORWARDED HERE ON OCTOBER 22, 1974, FROM THE PER DIEM, TRAVEL AND TRANSPORTATION ALLOWANCE COMMITTEE (PDTATAC CONTROL NO. 74-42) REQUESTING AN ADVANCE DECISION AS TO THE PROPRIETY OF PAYING CERTAIN UNPAID VOUCHERS COVERING REIMBURSEMENT OF REGISTRATION FEES. THE DECISION ALSO GOVERNS THE VALIDITY OF PAYMENTS MADE ON SIMILAR PAID VOUCHERS. 

MR. CARNEY STATES THAT THE SOUTHWESTERN DIVISION OFFICE HAS DIRECTED THAT THE TULSA DISTRICT RECOUP AMOUNTS PAID TO EMPLOYEES FOR REIMBURSEMENT OF REGISTRATION FEES CHARGED FOR THE OPERATIONS AND MAINTENANCE SEMINAR HELD AT THE HILTON INN, TULSA, OKLAHOMA, OCTOBER 29 - NOVEMBER 1, 1973. THE SEMINAR WAS HELD PURSUANT TO INSTRUCTIONS ISSUED BY THE ACTING DIVISION ENGINEER AND A REGISTRATION FEE OF $20 WAS CHARGED FOR ATTENDANCE WHICH COVERED TWO BUSINESS LUNCHEONS, ONE BUSINESS DINNER AND COFFEEBREAKS. ALSO ADVISES THAT THE HOTEL PROVIDED MEETING ROOMS. 

MR. CARNEY FURTHER STATES THAT THE INSTRUCTIONS FOR RECOUPMENT ARE BASED ON A DECISION BY THE DEPARTMENT OF THE ARMY IN AN INDORSEMENT DATED JULY 19, 1974, WHICH STATES IN PART THAT "*** ARMY COMMANDS, AGENCIES AND ACTIVITIES HAVE NO CURRENT AUTHORITY TO CHARGE REGISTRATION FEES FOR SPONSORED MEETINGS." IN CLARIFYING THIS DECISION THE DEPARTMENT OF THE ARMY STATED THAT THE APPLICABLE REGULATION (AR 37 106 PARA. 3-43A) IS INTENDED TO PRECLUDE BOTH MILITARY AND CIVILIAN ARMY ACTIVITIES FROM CHARGING REGISTRATION FEES FOR SPONSORED MEETINGS AND THAT REVISION OF THE PARAGRAPH WOULD BE ACCOMPLISHED IN THE NEXT CHANGE. 

THE DISBURSING OFFICER BELIEVES THAT THE DECISION BY THE DEPARTMENT OF THE ARMY SHOULD NOT APPLY RETROACTIVELY. SPECIFICALLY, THE DISBURSING OFFICER QUOTES THE FOLLOWING REGULATIONS AS BEING APPLICABLE: 

2 JTR PARA. C9009 (CHANGE 86, DECEMBER 1, 1972) 

"1. GENERAL. ONLY THOSE EXPENSES NECESSARY TO ACCOMPLISH THE PURPOSE OF THE ATTENDANCE MAY BE AUTHORIZED OR APPROVED FOR REIMBURSEMENT. REGISTRATION FEES OR SIMILAR FEES, WHICH ARE A CONDITION PRECEDENT TO ATTENDANCE AT SUCH MEETING, ARE REIMBURSABLE EXPENSES (26 COMP. GEN. 53). FEES AND DUES REQUIRED FOR MEMBERSHIP OF OFFICERS AND EMPLOYEES OF THE GOVERNMENT IN SOCIETIES AND ASSOCIATIONS ARE NOT PAYABLE FROM APPROPRIATED FUNDS UNLESS SUCH PAYMENT IS AUTHORIZED BY SPECIFIC LEGISLATION. THIS PROHIBITION DOES NOT PRECLUDE A FEDERAL AGENCY OR ACTIVITY FROM PAYING MEMBERSHIP FEES OR DUES FROM APPROPRIATED FUNDS WHEN THE MEMBERSHIP IN A SOCIETY OR AN ASSOCIATION IS DETERMINED TO BE IN THE INTEREST OF THE GOVERNMENT AND THE MEMBERSHIP IS IN THE NAME OF THE AGENCY OR ACTIVITY AND NOT IN THE NAME OF AN OFFICER OR EMPLOYEE (31 COMP. GEN. 398; 33 COMP. GEN. 126). EXPENSES FOR ENTERTAINMENT, SOCIAL EVENTS, AND OTHER PERSONAL ITEMS OF EXPENSE IN CONNECTION WITH ATTENDANCE AT MEETINGS ARE NOT REIMBURSABLE EXCEPT WHEN THEY ARE INSEPARABLE FROM ATTENDANCE AT THE FUNCTIONS OF THE MEETING. 

"2. LUNCHEON AND BANQUET CHARGES. REGISTRATION FEES FOR ATTENDANCE AT MEETINGS SPONSORED BY FEDERAL AGENCIES AND PRIVATE ORGANIZATIONS WHICH INCLUDE A CHARGE FOR LUNCHEONS OR BANQUETS ARE CONSIDERED EXPENSES INCIDENT TO THE PERFORMANCE OF OFFICIAL TRAVEL WHETHER OR NOT TRAVEL IS INVOLVED. THE LUNCHEON OR BANQUET CHARGE IS NOT TO BE EXCLUDED FROM THE TOTAL REGISTRATION FEE IF SUCH CHARGE IS AN INTEGRAL PART OF SUCH FEE. WHEN A LUNCHEON OR BANQUET COST IS A SEPARATE ITEM OF EXPENSE, REIMBURSEMENT MAY BE ALLOWED IF FORMAL BUSINESS OF A CONFERENCE OR MEETING IS CONTINUED THROUGH SUCH A MEAL OR FULL PARTICIPATION IN THE PURPOSE OF A CONFERENCE OR MEETING REQUIRES ATTENDANCE AT SUCH A MEAL AT WHICH THERE ARE SCHEDULED FORMAL DISCUSSIONS, LECTURES, OR SPEECHES AND AN EMPLOYEE IS NOT FREE TO PARTAKE OF MEALS ELSEWHERE WITHOUT BEING ABSENT FROM ESSENTIAL CONFERENCE OR MEETING BUSINESS. IF OFFICIAL TRAVEL IS INVOLVED, AN APPROPRIATE DEDUCTION WILL BE MADE FROM THE PER DIEM AS PROVIDED IN PAR. C8101-2E AND 3E. REIMBURSEMENT IS NOT ALLOWED FOR A SEPARATE CHARGE FOR A MEAL THAT IS PRIMARILY SOCIAL IN NATURE OR AN ENTERTAINMENT INTERLUDE." 

2 JTR PARA. C3050 (CHANGE 78, APRIL 1, 1972) 

"1. GENERAL. EMPLOYEES MAY BE AFFORDED THE TIME AND OPPORTUNITY TO ATTEND AND PARTICIPATE IN MEETINGS OF RECOGNIZED PROFESSIONAL ORGANIZATIONS IN ORDER TO MAINTAIN AND FURTHER THEIR PROFESSIONAL COMPETENCY. *** ATTENDANCE AT GOVERNMENT EXPENSE WILL BE LIMITED TO THOSE EMPLOYEES WHO WILL BENEFIT MOST AND/OR WHOSE ATTENDANCE CAN BE JUSTIFIED AS BEING IN THE INTEREST OF THE DEPARTMENT OF DEFENSE. 

"3. MEETINGS AND CONFERENCES CONDUCTED BY OR ON BEHALF OF THE FEDERAL GOVERNMENT. ATTENDANCE AT MEETINGS, CONFERENCES, SEMINARS, AND SIMILAR ACTIVITIES THAT MAY BE AUTHORIZED UNDER THE SAME CONDITIONS THAT APPLY TO NORMAL TEMPORARY DUTY ASSIGNMENTS INCLUDE THE FOLLOWING AND COMPARABLE SITUATIONS: 

"1. MEETINGS CONVENED, SPONSORED, OR COSPONSORED BY A FEDERAL GOVERNMENT DEPARTMENT OR AGENCY WHERE ATTENDANCE OF AN EMPLOYEE IS REQUIRED IN THE PERFORMANCE OF OFFICIAL DUTIES;" 

IN VIEW OF THE PRECEDING REGULATIONS, THE DISBURSING OFFICER IS OF THE OPINION THAT THE REQUIREMENTS OF THE JOINT TRAVEL REGULATIONS HAVE BEEN MET EXCEPT FOR THE POSSIBLE QUESTIONS OF WHETHER SOUTHWESTERN DIVISION CORPS OF ENGINEERS AS THE CONVENING AUTHORITY FALLS WITHIN THE DEFINITION OF A "FEDERAL GOVERNMENT DEPARTMENT OR AGENCY" AND WHETHER THIS TYPE CONFERENCE IS CONSIDERED A MEETING OF A RECOGNIZED PROFESSIONAL ORGANIZATION. 

IN OUR OPINION THE SOUTHWESTERN DIVISION CORPS OF ENGINEERS FALLS WITHIN THE DEFINITION OF A FEDERAL GOVERNMENT DEPARTMENT OR AGENCY FOR THE PURPOSE OF THE REGULATIONS. IT IS ALSO OUR OPINION THAT THE OPERATIONS AND MAINTENANCE SEMINAR WAS NOT A MEETING OF A RECOGNIZED PROFESSIONAL ORGANIZATION AS SUCH WITHIN THE MEANING OF 2 JTR PARA. C3050-1 BUT A MEETING CONDUCTED BY OR ON BEHALF OF THE FEDERAL GOVERNMENT WITHIN THE MEANING OF PARAGRAPH C3050-3. 

IN ANY EVENT, THE RECORD DISCLOSES THAT THE SOUTHWESTERN DIVISION QUESTIONS WHETHER THE REGISTRATION FEES CHARGED ARE IN FACT REGISTRATION OR CONFERENCE FEES QUALIFYING FOR REIMBURSEMENT UNDER THE JTR WHEN NO EXPENSE OTHER THAN SUBSISTENCE IS DEMONSTRATED. IN THAT CONNECTION THE RECORD INDICATES THAT THE REGISTRATION FEE COVERED ONLY LUNCHEONS, DINNER AND COFFEEBREAKS. WE AGREE THAT A CHARGE COVERING ONLY LUNCHEONS, DINNER AND COFFEEBREAKS MAY NOT BE CONSIDERED A REGISTRATION FEE INSOFAR AS REIMBURSEMENT BY THE GOVERNMENT IS CONCERNED. 

IT HAS GENERALLY BEEN HELD THAT IN THE ABSENCE OF AUTHORIZING LEGISLATION THE COST OF MEALS OR REFRESHMENTS FURNISHED TO GOVERNMENT EMPLOYEES MAY NOT BE PAID WITH APPROPRIATED FUNDS. SEE B-159633, MAY 20, 1974, WHERE, IN APPLYING THAT RULE WE FOUND NO AUTHORITY FOR PAYMENT FOR COFFEEBREAK ITEMS PROVIDED SEMINAR PARTICIPANTS AND B 168774, SEPTEMBER 2, 1970, WHERE WE HELD APPLICABLE THE RULE AGAINST PAYMENT FOR GOVERNMENT-EMPLOYEE MEALS OR REFRESHMENTS WHERE EMPLOYEES ATTENDING A TRAINING CONFERENCE WERE SERVED MEALS DURING A TIME WHEN NO TRAINING WAS CONDUCTED. 

WITH REFERENCE TO THE CORPS OF ENGINEERS WE FIND NOTHING IN THE ACT MAKING APPROPRIATIONS FOR THE FISCAL YEAR ENDING JUNE 30, 1974, PUB. L. NO. 93-97, 87 STAT. 318, 319, OR OTHER LEGISLATION WHICH WOULD AUTHORIZE EXPENDITURES FOR MEALS OR REFRESHMENTS UNDER THE FACTS PRESENTED. IN VIEW OF THE FOREGOING ON THE PRESENT RECORD, WE MUST CONCLUDE THAT IT WOULD BE IMPROPER FOR THE GOVERNMENT TO REIMBURSE THE EMPLOYEES FOR THE REGISTRATION FEES. ACCORDINGLY, PAYMENT ON THE VOUCHERS INSOFAR AS THE REGISTRATION FEE IS CONCERNED IS NOT AUTHORIZED AND ANY SUCH PAYMENTS ALREADY MADE SHOULD BE RECOUPED. 
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January 4, 2006

The Honorable Barbara A. Mikulski

United States Senate

Subject: Contractors Collecting Fees at Agency-Hosted Conferences

Dear Senator Mikulski:

We received your letter dated October 4, 2005, asking us to revisit our March 2005 decision, National Institutes of Health—Food at Government-Sponsored Conferences, B-300826, Mar. 3, 2005. In that decision, we addressed the availability to the National Institutes of Health (NIH) of its appropriation for the purpose of providing food to attendees at NIH-hosted conferences. Id. In addition, in response to a question from NIH, we concluded that NIH may not charge an attendance fee at conferences and retain the proceeds, nor permit its contractor to do so, because NIH lacks statutory authority. Id. You expressed concern that this conclusion would reduce federal efforts to bring experts together at federally hosted conferences, particularly conferences hosted by the National Security Agency (NSA), to address evolving threats to the nation. 

We appreciate your interest in our March 2005 decision. However, we find no basis to change our conclusion that when an agency lacks statutory authority to charge a fee at a conference and retain the proceeds, neither the agency hosting a conference, nor a contractor on behalf of the agency, may do so. When entertaining a request for reconsideration of a decision, we consider whether the request demonstrates an error of fact or law in the earlier decision, or presents new information not considered in the earlier decision. B-271838.2, May 23, 1997. You do not assert that our March 2005 decision contained legal or factual errors. While you present information regarding agencies’ practices that we did not address in our March 2005 decision, such information does not change our conclusion, as explained below. 

In your letter, you state that for several years, agencies have engaged in the practice of allowing their contractors, on behalf of the agencies, to collect fees from conference participants to offset the costs of agency-hosted conferences. You explain that agencies initiated this practice after we determined that agencies themselves cannot collect such fees without statutory authority. 

The miscellaneous receipts statute provides that “an official or agent of the Government receiving money for the Government from any source shall deposit the money in the Treasury as soon as practicable without deduction for any charge or claim.” 31 U.S.C. sect. 3302(b). In earlier decisions, we indeed have advised that an agency, in the absence of statutory authority, may not retain fees or other amounts paid to the government for activities relating to official duties, but must deposit such funds in the general fund of the Treasury. E.g., B-302825, Dec. 22, 2004 (Office of Federal Housing Enterprise Oversight may not retain money collected from third party litigants for copying costs, but must deposit the money in the Treasury). Both GAO and federal judicial decisions have concluded that the miscellaneous receipts statute precludes an agency of the government diverting to a contractor of the government any amounts the contractor receives on behalf of the government. See, e.g., Scheduled Airlines Traffic Offices, Inc. v. Department of Defense, 87 F.3d 1356, 1361-63 (D.C. Cir. 1996); Motor Coach Industries, Inc. v. Dole, 725 F.2d 958, 968 (4th Cir. 1984) (Federal Aviation Administration (FAA) cannot hold in a trust fund amounts paid by airlines to defray FAA’s cost of acquiring new shuttle buses for Dulles Airport); cf. B-300248, Jan. 15, 2004. 

A government agency that lacks the authority to charge and retain fees may not cure that lack of authority by engaging a contractor to do what it may not do. A contractor in this situation is “receiving money for the Government,” and the miscellaneous receipts statute requires that such funds must be deposited in the Treasury. Scheduled Airlines Traffic Offices, 87 F.3d at 1361-62. Consequently, in our March 2005 decision, we advised NIH that it could not “authorize its contractor to charge a fee to offset costs because, pursuant to 31 U.S.C. sect. 3302(b), a contractor receiving money for the government may not retain funds received for the government to pay for the conference costs.” B-300826, Mar. 3, 2005.[1]
Congress, of course, may enact legislation authorizing an agency hosting a conference on behalf of the government to collect and retain an attendance fee. Should Congress wish to grant agencies such authority, agencies may in turn permit their contractors to collect such a fee. Congress has available to it a number of options, each offering Congress different degrees of programmatic oversight. For example, Congress could amend the Government Employees Training Act, 5 U.S.C. sections 4101-4118, to allow agencies to collect attendance fees for conferences. Under 5 U.S.C. sect. 4110, agencies may pay the expenses of their employees attending meetings and conferences related to agency functions and management. See B-288266, Jan. 27, 2003. Congress may choose to add language to section 4110 permitting agencies, when hosting a conference, to charge and retain attendance fees to cover the costs of hosting the conference.[2] As we stated in our March 2005 decision, if an agency has such authority, an agency may permit its contractor, hosting a conference on behalf of the agency, to collect and retain fees on the agency’s behalf to offset the conference costs.

Rather than enacting a statutory change with governmentwide implications, if Congress preferred, it could enact statutory language either as part of the agency’s authorizing legislation or its annual appropriation act, permitting a particular agency to charge an attendance fee at conferences and use the fees to offset conference costs. Congress, on occasion, has enacted legislation permitting an agency to charge and retain a fee. For example, Congress has authorized the National Park Service to charge entrance fees at some recreational lands and to retain the fees for expenditure, rather than depositing them in the Treasury. 16 U.S.C. sections 6802, 6806. Similarly, Congress could enact legislation permitting an agency such as NSA to charge an attendance fee at conferences and use the proceeds to defray the cost of the conferences.

As we explained in our March 2005 decision, Congress has not provided NIH with authority to charge and retain a fee at conferences. We have not analyzed laws pertaining to NSA to determine whether NSA has authority to retain and use fees collected from its conference participants. If you decide to initiate legislative action to authorize NSA or other agencies to charge fees or allow contractors to charge fees to offset the cost of hosting a conference, we are available to assist your office. If you have any questions, please contact Tom Armstrong at 202-512-8257 or Susan Poling at 202-512-2667. 

Sincerely yours,

/signed/

Anthony H. Gamboa

General Counsel
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November 27, 2007

The Honorable Barbara A. Mikulski
United States Senate

Subject:  No-Cost Contracts for Event Planning Services
Dear Senator Mikulski:

This opinion responds to your letter of January 26, 2007, requesting that we “clarify the suitability of using no-cost contracts to obtain conference, event and trade show planning services.” Specifically, you asked us to review a model contract supplied to us by National Conference Services, Inc.’s (NCSI) counsel.[1] Letter from Antonio R. Franco and Jonathan T. Williams, Piliero Mazza, to Thomas H. Armstrong, Assistant General Counsel, GAO, Re: No Cost Contract for Conference Services, Jan. 23, 2007 (NCSI Letter). In its model contract, NCSI offers to provide conference planning services with no financial obligation to the government; NCSI would recoup its costs by charging exhibitors, sponsors, and attendees of the conference. Id.

We conclude that the NCSI contract is a valid, binding no-cost contract that agencies may utilize to obtain conference planning services without violating the voluntary services prohibition of the Antideficiency Act, 31 U.S.C. sect. 1342. Because of the terms and conditions of the NCSI contract, an agency would incur no financial liability and NCSI would have no expectation of payment from the government. Before engaging in no-cost contracts, however, agencies should address several considerations to balance the financial flexibility of no-cost contracts with achievement of agency objectives in hosting a conference.

BACKGROUND

NCSI provides “event planning, production and support services.” NCSI, About NCSI—Who We Are, available at www.ncsievents.com/aboutncsi/who_we_are.aspx (last visited Oct. 16, 2007). NCSI reports that it has conducted business with various government agencies, including those within the intelligence community and the Department of Defense, by facilitating “information technology conferences, industry days, [and] meetings and technology expositions . . . .” Id.

NCSI’s services include: “Planning; Selecting venues; Negotiating contracts; Marketing; Coordinating logistics; Taking registrations; Processing payments; [and] Post-event reporting.” NCSI, Federal, Intelligence Community and Department of Defense Services—Conferences, available at www.ncsievents.com/federal/federal_conferences.aspx (last visited Oct. 16, 2007 ) (NCSI Conferences). NCSI offers to plan “Sponsored receptions;” “Break-out meetings; Seminars; Working luncheons;” and “Workshops.” NCSI, Events—Conferences, available at www.ncsievents.com/event/conferences.aspx (last visited Oct. 16, 2007). In contracting with its clients, “NCSI is able to . . . offer its event planning services to government hosts at zero cost . . . .” NCSI Conferences.

The proposed NCSI contract provides:

“The Contractor may choose to provide for all services as required by the task order at no cost to the Government. The Contractor is entitled to all of the registration, exhibition, sponsorship and/or other fees collected as payment for performance under the task order if there is no cost to the Government. In this case, the Contractor is liable for all costs related to the performance of the task order as defined in the task order and the government’s liability for payment of services under this task order is ‘zero.’”

NCSI Letter, Exhibit E. NCSI explained that it recoups its costs by “charging the attendee and exhibitor participants of the event.” NCSI Letter.

DISCUSSION

Generally, a no-cost contract is a formal arrangement between a government entity and a vendor under which the government makes no monetary payment for the vendor’s performance. B-302811, July 12, 2004. “Under a typical no-cost contract, a vendor provides a service that [an] agency would otherwise perform, but instead of receiving compensation from the agency, the vendor charges and retains fees [assessed against third parties] for its services.” B‑300248, Jan. 15, 2004. See also Ober United Travel Agency, Inc. v. United States Department of Labor, 135 F.3d 822, 823 (D.C. Cir. 1998). In the instant case, NCSI intends to recoup its costs, and presumably earn a profit, by charging conference attendees and other participants.[2] At issue when a federal agency agrees to a no-cost contract and receives services without having to pay is whether the agency has violated the Antideficiency Act’s voluntary services prohibition, 31 U.S.C. sect. 1342.

The Antideficiency Act prohibits federal agencies from accepting voluntary services without specific statutory authority.[3] 31 U.S.C. sect. 1342. The purpose of the prohibition is to preclude situations that might generate claims for compensation that might exceed an agency’s available funds. See, e.g., B‑211079.2, Jan. 2, 1987.

We have previously examined no-cost contracts in the context of the voluntary services prohibition.[4] In 1928, we concluded that the Federal Trade Commission (FTC) was not prohibited from entering into a no-cost contract for stenographic services. 7 Comp. Gen. 810 (1928). There, FTC gave the contractor the exclusive right to report FTC proceedings and to sell copies of transcripts to the public at rates specified in the contract; in return, the contractor would furnish copies to FTC without cost. Id. We determined that FTC did not violate the prohibition because “services furnished pursuant to a formal contract are not voluntary within the meaning” of the statute. Id. at 811.

More recently, we found no violation when the General Services Administration (GSA) proposed a no-cost contract with real estate brokers. B​​-302811, July 12, 2004; B-291947, Aug. 15, 2003. The contract awarded four real estate brokers “exclusive rights to represent the United States with respect to all GSA real property leases” in exchange for the brokers’ lease acquisition services. B-302811, July 12, 2004. Reflecting industry practice, the real estate brokers would stipulate in the contract that they had no expectation of payment from the government and GSA had no financial liability to the brokers. B-302811, July 12, 2004; B-291947, Aug. 15, 2003. Nor would any other party pay the brokers on the government’s behalf. Instead, consistent with industry norms, the brokers would receive commissions from landlords with whom they did business. B-302811, July 12, 2004; B‑291947, Aug.15, 2003. We reiterated our long-standing rule that “services received . . . free of cost pursuant to a formal contract or agreement do not constitute ‘voluntary services’” within the meaning of the Antideficiency Act, and determined that GSA did not violate the voluntary services prohibition.[5] B-291947, Aug. 15, 2003.

Critical in the GSA case were the terms and conditions of the contract and the attendant expectations of each party regarding payment. We emphasized, “Because the contract was constructed as a no cost contract, GSA will have no financial liability to [the] brokers, and [the] brokers will have no expectation of a payment from GSA.” B‑302811, July 12, 2004. As a consequence, even if the third parties making remuneration to the real estate brokers failed to pay, “the broker would have no claim against GSA.” Id. Cf. B-300248, Jan. 15, 2004. We concluded that “accept[ing] services without payment pursuant to a valid, binding no-cost contract does not augment an agency’s appropriation nor does it violate the voluntary services prohibition.” B-302811, July 12, 2004.

In its contract, NCSI would stipulate that it will provide its services “at no cost to the Government,” specifying that “the government’s liability for payment of services under this task order is ‘zero.’” NCSI Letter, Exhibit E. NCSI expects to retain “all of the registration, exhibition, sponsorship and/or other fees collected as payment for performance.” Id. As with the FTC and GSA contracts, an agency agreeing to the NCSI contract would have no financial liability to NCSI, nor would NCSI have any expectation of payment from the government. Consequently, an agency entering into the NCSI contract would neither augment its appropriation nor run afoul of the voluntary services prohibition.

In 2006, the Department of Justice’s Office of Legal Counsel (OLC) addressed a Department of Commerce proposal asking whether an agency, when hosting a conference, may permit its contractor “(1) to provide meals, lodging, refreshments, and other goods and services to conference attendees and (2) to charge the attendees a ‘personal convenience’ fee to cover the costs of these items.” Memorandum Opinion for the General Counsel, Department of Commerce, Applicability of the Miscellaneous Receipts Act to Contractors Receiving Personal Convenience Fees from Attendees at an Agency-Sponsored Conference, OLC Opinion, Nov. 22, 2006. OLC did not object to the proposal because the personal convenience fees “are not used, and are not intended to be used, by or for the benefit of the host agency that hires the event planner.” Id. OLC noted that collected amounts do not “compensate the event planner for any contractual obligation that the host agency owes to it, or enable the agency to avoid expending appropriations . . . .” Id. We agree with OLC’s distinction and the rationale OLC applied to the issue before it.

Notably, the scenario presented by the Department of Commerce to OLC differs from scenarios that we have considered previously regarding agency attempts to collect fees from conference participants. In 2005, we advised the National Institutes of Health (NIH) that absent statutory authority to charge a fee and retain the proceeds, neither NIH, nor a contractor on its behalf, may charge a registration or other fee to defray the costs of providing meals or light refreshments integral to a conference. B‑300826, Mar. 3, 2005. Doing so would impermissibly augment NIH’s appropriation. Id. In January 2006, we reiterated the holding in B-300826 -- an agency may no more engage a contractor to charge and retain a fee than the agency itself may charge and retain fees for its own benefit without specific statutory authority. B-306663, Jan. 4, 2006. In its request to OLC, the Department of Commerce represented that the department did not intend to provide meals, refreshments, and lodging to conference participants. Nov. 22, 2006, OLC Opinion. In both B‑300826 and B-306663, however, we addressed a scenario where the host agency provided food as part of the conference with the purpose of ensuring full participation in the conference. In that situation, an agency may not charge participants to offset the agency’s costs without statutory authority.

As with the no-cost contract GSA employed with real estate brokers, we do not opine on the wisdom of such arrangements for conference planning services.[6] Although a no-cost contract such as that offered by NCSI does not violate the Antideficiency Act, there are other considerations beyond compliance with fiscal laws that an agency should take into account before agreeing to a no-cost contract. An agency contemplating use of a no-cost contract for conference planning services should weigh the value of the services received from the contractor with that of the concession offered by the contractor. Important considerations include, for example, who may approve and sign such contracts, registration procedures and collection of fees, and, particularly where many, if not most, attendees are expected to be government employees, the ultimate cost to the government as a whole. Agency officials also should consider possible conflicts of interest before signing a no-cost contract, keeping in mind that control of the agenda, selection of speakers, and other matters concerning content should serve the government’s, not the contractor’s, purpose. In addition, agencies should ensure an open, transparent selection process before entering into no-cost contracts. Ultimately, an agency must not lose sight of its objectives for a particular event and should ensure that in avoiding costs to the agency, it does not take actions that compromise the effectiveness of its conference, undermine the achievement of agency goals, or violate ethics rules.

CONCLUSION

The NCSI contract is a valid, binding no-cost contract. An agency may enter into such a contract without violating the Antideficiency Act’s voluntary services prohibition, 31 U.S.C. sect. 1342. Services performed pursuant to a formal contract, in which the agency has no financial obligation and the contractor has no expectation of payment from the government, are not “voluntary” within the meaning of the prohibition. Id.

Sincerely yours,

[image: image3.png]



Gary L. Kepplinger
General Counsel









[1] Our practice when rendering legal opinions is to obtain the views of the relevant agency to establish a factual record and to elicit the agency’s legal position on the subject matter of the request. GAO, Procedures and Practices for Legal Decisions and Opinions, GAO-06-1064SP (Washington, D.C.: Sept. 2006) available at �HYPERLINK "http://www.gao.gov/congress.html"�www.gao.gov/congress.html� (last visited Oct. 16, 2007). In this instance, your letter did not identify an agency that had contracted with NCSI. At your request, NCSI provided us with a copy of its model contract and its explanation of the contract.


[2] To be enforceable, a contract with the United States government requires an offer, acceptance of the offer, and consideration. Rick’s Mushroom Service, Inc. v. United States, 76 Fed. Cl. 250, 259 (2007), citing Total Medical Management, Inc. v. United States, 104 F.3d 1314, 1319 (Fed. Cir. 1997). A no-cost contract “raises the question . . . whether it is void for lack of consideration.” 7 Comp. Gen. 810, 811 (1928). A federal agency accepting the NCSI-proposed contract would provide as consideration exclusive access to a group from which the contractor may earn income. Concurrently, the federal agency would receive NCSI’s services in planning a conference.


[3] The Act makes an exception “for emergencies involving the safety of human life or the protection of property.” 31 U.S.C. sect. 1342.


[4] GAO has also considered award of various no-cost contracts in the context of bid protests. See, e.g., B-283731.2, Dec. 21, 1999.


[5] In our decision, we did not evaluate “the soundness of the terms of the contract or advisability of entering into” no-cost contracts. B-291947, Aug. 15, 2003. In January 2007, GAO reported on the first contract year of GSA’s no-cost leasing contracts with the brokers. GAO, GSA Leasing: Initial Implementation of the National Broker Services Contracts Demonstrates Need for Improvements, GAO-07-17 (Washington, D.C.: Jan. 31, 2007).


[6] An agency, of course, may request legislation authorizing the agency to charge an attendance fee at conferences and use the fees to offset conference costs. B�306663, Jan. 4, 2006. Last year, Congress enacted authority for the Department of Defense to collect and retain conference fees for the purpose of crediting the appropriation charged to pay conference costs. National Defense Authorization Act for Fiscal Year 2007, Pub. L. No. 109-364, div. A, title X, subtitle F, sect. 1051, 120 Stat. 2083, 2395–96 (Oct. 17, 2006), codified at 10 U.S.C. sect. 2262. See S. Rep. No. 109-254, at 385-86 (2006). The same provision also allows the department to permit a contractor to collect fees on the department’s behalf. Id.





